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PERSPECTIVE

Best practice, potential pitfalls
for diversity, equity and inclusion programs

By Theodora Lee

ederal and state laws pro-
F hibit decision-making in
employment based on a
variety of protected classes and
protected characteristics. These
laws prohibit the consideration
of an employee’s race, color, age,
gender, national origin, religion,
disability, genetic information, U.S.
citizenship and other characteristics
and statuses such as the statuses
of being pregnant or transitioning
genders. An employer that makes
decisions based on any of these
characteristics — even if those de-
cisions are intended to (or do in
fact) benefit one particular group
— violates the law. This article
addresses both the risks related
to DEI programs and suggested
strategies by which to increase
diversity.

DEI Recommendations

The following recommendations
are drawn from the existing legal
authority and provide guideposts
to the promotion of an inclusive,
equitable and diverse workplace
while attempting to minimize the
risk of legal exposure.

1. Draft a mission statement
and goals that are aspirational in
nature (e.g., to obtain a “critical
mass” of diverse perspectives),
and narrowly tailor the initiative
to work toward the stated goals.

2. Identify the means by which
progress toward the stated goals
will be measured.

3. Communicate the mission
and goals of the program clearly
to employees with an emphasis
on diversity of thought, inclusion,
equity and varying perspectives
rather than strict demographic
diversity.

4. The most important part of a
DEI plan is to do things differently
than the organization has done in
the past. That especially applies
to recruiting. Organizations that
seek college graduates need to
broaden the colleges where they
recruit, including some historically
black colleges and universities
(HBCUs) as well as colleges that
seek and support female students.

5. Seek to eliminate historical
discrimination, including uncon-
scious discrimination. Too many
managers still hire or promote
based on “fit.” If “fit” means a can-
didate has the right skills, that’s

fine. However, if “fit” means “I just
liked him better than her,” there
may be an unconscious bias at
work. Training will help but so will
pushing for diversity and getting
managers on board the diversity
train (in a lawful manner).

6. Develop and use affinity groups
to support finding diverse candi-
dates and developing a diverse
pool of high potential internal
candidates for promotion. Caution
however — affinity groups can some-
times go off course for a variety
of reasons. Affinity groups work
best (a) if they work closely with
organizational leaders; (b) if they
understand that the group needs
to support the business; and (c)
if the groups are led by capable
facilitators.

7. The best way to develop a
credible DEI program is through
action and participation. An orga-
nization needs a credible diversity
leader and needs to show active
participation in diversity organiza-
tions and diversity programs. Fur-
ther, upper management needs to
visibly show support for diversity
without creating unlawful quotas.
Board of Directors support and
diversification also can help.
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8. Many companies are using
something like the “Rooney rule,”
which was first applied to hiring
head coaches in the National
Football League. The Rooney rule
or its kin requires that diverse
candidates be included among
the candidates considered by the
hiring manager. The rule doesn’t
require that the diverse candidate
be given the job. Its intent is to en-
sure that diverse candidates are
given serious consideration for
the position.
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9. DEI stands for Diversity,
Equity & Inclusion, not just Di-
versity. Assuming an organization
achieves what it wishes in regard
to hiring, the program isn’t over.
Retention and welcomeness, among
other considerations need to be
considered too or the organization
will likely lose what it achieved.
Inclusion means an atmosphere
that welcomes diversity, programs
to develop employees of all back-
grounds, managers who care
about their employees and many
other post-hiring considerations.

10. Seek legal advice before
you announce your program to
the world. Lawsuits are expensive
and diverse recruiting is indeed a
concept that can create problems,
no matter how well intended the
program may be.

11. Educate your current work-

force about your DEI program.
Some of your workers fear diver-
sity because they worry about los-
ing their jobs. Others may be bi-
ased. There are great benefits to
diversity — education about such
benefits can help.

12. Fostering a public perception
of openness and inclusion helps.
The company that successfully
achieves DEI should do so open-
ly. The public should be told of the
company’s values in a variety of
ways, from advertising to support
of local events to relationships
with schools and communities.

13. Connecting with the com-
munity may help. Quality candi-
dates can come through recom-
mendations from non-traditional
sources, including community or-
ganizations. Connecting with the
community also can create mar-

keting and other opportunities.
Community involvement has few
downsides besides cost, and the
cost of community action is often
less than one would have imagined.

14. Do not financially reward
participation or leadership in di-
versity initiatives (if participation
in diversity initiatives does not
carry a financial reward or other-
wise alter the terms or conditions
of participants’ employment, non-
participants are less likely to ex-
perience harm as a result of their
non-participation and hence less
likely to have a valid legal claim).

15. Modify existing policies to
align with the goals of the DEI
initiative, if necessary.

16. Do not determine or even
state that a particular opening or
position will not be given to anyone
other than a “diverse candidate”

(such as an African American fe-
male). Such a statement is essen-
tially notification that a hiring or
promotion decision will be unlaw-
fully based, in part, on race and
gender.

17. Also, while not unlawful per
se, pay attention to statements that
sound like white males will be put
aside in favor of “diverse candi-
dates.” In fact, all candidates are
diverse candidates and excluding
white males by eliminating them
from the definition of “diverse”
will negatively affect some people
(and some judges). It’s ok to create
goals for diverse candidates, but
white males should not be entirely
excluded and, in fact, it is better to
hire a gifted white male candidate
than a weak diverse candidate. The
latter could well fail to succeed due
to his or her minimal qualifications.
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